LabourWatch Summary of:
Armstrong v. International Brotherhood of Boilermakers, Iron Ship Builders,
Blacksmiths, Forgers and Helpers, Local Lodge No. 146, 2009 ABQB 477

On August 6, 2009 the Alberta Court of Queen’s Bench dealt an important blow to the all too common practice
of unions imposing significant fines upon members who work for employers not having a relationship with the
union.
This case involved an experienced welder who was a member of the Boilermakers Union. He had been working
in a managerial position for a building trades contractor and then had an opportunity to work for a non-union
construction management company, also in a managerial position. When the Union learned of this employment,
it implemented its disciplinary procedures and fined the member $5,000. This is common in the construction
industry. The Labour Relations Board upheld this Union discipline.
The Court overturned the Labour Board’s decisions and thus the Union’s discipline. Two of the Court’s
important findings were as follows:
1. The Union violated its member’s “right to counsel” that exists under the Labour Relations Code for union
discipline proceedings. Both the Union Constitution and its communications with the member indicated
that he could only be represented by a fellow union member, not a lawyer of his choosing. The member
did not participate in the discipline proceedings because he viewed it as being a “kangaroo court”.
Although the Union subsequently gave evidence that it would have allowed legal representation in its
hearings, the Court found this did not satisfy the member’s right to counsel because the member did not
know of this fact.
2. Although the Labour Relations Code allows unions to punish members in certain circumstances, they are
not entitled to do so when a member is working for a non-union company in a managerial position. A
union may only punish members in such circumstances where it can provide “reasonable alternate
employment.” A position under a collective agreement is not reasonable alternate employment to a
managerial position. Further, the Court found that the purpose of this provision is to allow limited union
discipline only for employees working under a collective agreement, not managerial employees.
Although this decision is consistent with similar decisions made in other provinces, it is an important precedent
in Alberta in limiting the harsh practices of some unions. It is unknown whether the Union will appeal this
decision.

CLERK OF THE COURT
AUG

<>

.2009.

Court of Queen's Bench of Alberta
CALGARY, ALBERTA

Citation: Armstrong v. International Brotherhood of Boilermakers, Iron ~;,II'Dllll1Mp.Imlllm!'P.1;
"l';-----'
Blacksmiths, Forgers and Helpers, Local Lodge No. 146,2009 ABQB 477

Date:
Docket: 0801 03140
Registry: Calgary

Between:

Warren Armstrong
Applicant
- and-

International Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths, Forgers and
Helpers, Local Lodge No. 146
Respondent
- and-

The Alberta Labour Relations Board
Respondent

Reasons for Judgment
of the
Honourable Mr. Justice A.D. Macleod

[1]
Mr. Annstrong, the Applicant, is an experienced welder and for nearly ten years, has
been a member in good standing of Local No. 146, which is the largest chartered local of the
International Union of Boilermakers, Iron Ship Builders, Blacksmiths, Forgers and Helpers in
North America. It utilizes a typical hiring hall dispatch system used in the construction industry
to provide work for its members and to supply requests for labour from contractors who are
bound to the Union's collective agreements.
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[2]
Alberta's booming oil sands industry was a large source of work for members of Local
No. 146. Prior to the spring of 2006, Mr. Armstrong had worked as a supervisor for a unionized
contractor with the apparent blessing of the union.

In January, 2006, Mr. Fraleigh, business manager and secretary treasurer of the union
[3]
local, wrote to all members, including Mr. Armstrong, expressing concern about union members
working non-union. He pointed out the constitutional prohibition against working non-union
without the union's consent and warning that this action would be dealt with severely and
charges would be laid without exception.
[4]
On April 19, 2006, Mr. Armstrong emailed Mr. Fraleigh informing him that he had taken
ajob with a non-union contractor as a construction superintendent north of Fort McMurray. It
should be noted that as a superintendent (and previously as a supervisor), he is considered to
perform management functions and is therefore outside of the definition of employee contained
in section 1 of the Labour Relations Code, RSA 2000, c. L-1 (hereinafter referred to as the
Code).
[5]
True to his word, Mr. Fraleigh brought proceedings against Mr. Armstrong who was, in
the summer of 2006, fined $5,000.00 by his union and was thereafter suspended for failure to
pay that fine.
[6]
Following this, Mr. Armstrong filed a complaint against the union with the Alberta
Labour Relations Board alleging violations of the Code (sections 26 and 151(t), and 151(i)(ii».
The complaint was made pursuant to section 16 of the Code.
[7]

Some of the relevant sections of the Code are as follows:
12(4) The Board has exclusive jurisdiction to exercise the powers
conferred on it by or under this Act and to determine all questions
of fact or law that arise in any matter before it and the action or
decision of the Board on them is final and conclusive for all
purposes, but the Board may, at any time, whether or not an
application has commenced under section 19(2), reconsider any
decision, order, directive, declaration or ruling made by it and
vary, revoke or affirm the decision, order, directive, declaration or
ruling
16(1) An employer, employers' organization, employee, trade union or
other interested person may make a complaint in writing to the
Board that there has been or is a failure to comply with any
provision of this Act that is specified in the complaint.
19(2) A decision, order, directive, declaration, ruling or proceeding of
the Board may be questioned or reviewed by way of an application
for judicial review seeking an order in the nature of certiorari or
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mandamus if the originating notice is filed with the Court and
served on the Board no later than 30 days after the date of the
decision, order, directive, declaration, ruling or proceeding, or
reasons in respect of it, whichever is later.
26

No trade union shall expel or suspend any of its members or take
disciplinary action against or impose any form of penalty on any
person for any reason other than a failure to pay the periodic dues,
assessments and initiation fees uniformly required to be paid by all
members of the trade union as a condition of acquiring or retaining
membership in the trade union, unless that person has been
(c) afforded a full and fair hearing, including the
right to be represented by counsel, and...

151

No trade union and no person acting on behalf of a trade union
shall

(f) use coercion, intimidation, threats, promises or
undue influence of any kind with respect to any
employee with a view to encouraging or
discouraging membership or activity in or for a
trade union;
(i) expel or suspend a person from membership in
the trade union or take disciplinary action against or
impose any form of penalty on any person...

(ii) for engaging in employment with an employer
who is not a party to a collective agreement with the
trade union if the trade union fails to make
reasonable alternate employment available to that
person within a reasonable time with an employer
who is a party to a collective agreement with the
trade union,...
[8]
On February 22,2008 after a hearing the Alberta Labour Relations Board dismissed the
complaint. Upon being asked by Mr. Armstrong to reconsider its decision, the Board did so and
issued a letter dated August 12,2008 dismissing the application. Pursuant to section 12(4) the
Board has the power to reconsider and this subsection also gives the Board exclusive jurisdiction
to determine all questions of fact or law that arise in any manner before it. It further provides that
the decision of the Board is fmal and conclusive for all purposes although section 19 does
provide that a decision of the Board may be questioned or reviewed by way of an application for
judicial review.
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The Original Board Decision
[9]
At the original Board hearing Armstrong alleged a breach of sections 26, 151 (f) and
151(i). With respect to the argument that Armstrong was not afforded the right to be represented
by counsel, the Board had this to say:
[23]

[10]

He was afforded a hearing although clearly in both the
Constitution and in the correspondence inviting him to the hearing
it was indicated that counsel was restricted to another member of
the Union. During his testimony, Warren Fraleigh indicated the
Union acknowledged that if a member requests counsel they are
granted the right to counsel. Mr. Armstrong would have had no
way of knowing this, but of interest to the Board is the fact that
Mr. Armstrong personally did not at any time prior to end of
August 2006 actively seek counsel and was satisfied with merely
passing on the documentation to his employer. In the
circumstances we are not prepared to fmd the Union's actions to
be a breach of section 26(c).

With respect to its decision on 151(i) the Board said this:
[31]

As numerous Board cases state, there are four elements in the
interpretation of section 151 (i)(ii):
(a) imposition of discipline
(b) improper motive for the imposition of discipline
(c) absence of strike
(d) failure by the Union to make alternative union
employment available to its members within a
reasonable period of time.

[35]

That leaves the last issue of whether the Union is able to provide
"reasonable alternate employment available to a person within a
reasonable time who is a party to a collective agreement with the
trade union." Clearly, the Union cannot provide Mr. Armstrong
with comparable employment that he was doing in August 2006 or
at the time of his application being heard by the Board. Mr.
Armstrong indicated at the Board hearing he was receiving
$1,200.00 per day with a living out allowance working a 10 on
four off schedule. This would compare to a journeyman rate of
approximately $4,000.00 per month and is far in excess of a
general foreman rate.

[36]

The Union led evidence which was not contradicted that
considerable work was available for members throughout 2006 and
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2007. In fact the Union was unable to fill all call-outs in 2007 for
journeyman welders with similar skills to Mr. Armstrong.
[37]

In fairness we do not believe the obligation imposed by section
151(i) goes so far as to require comparability to his current
position but rather alternate work under the collective agreement.

[38]

The statute protects workers pursuant to section 151(i)(i) for work
under the collective agreement. It would seem inconsistent that
pursuant to section 151(i)(ii) that the obligation would expand
beyond "collective agreement work".

[39]

Accordingly, we would find no violation of section 151 (i)(ii).

The Reconsideration decision
[11]

With respect to the reconsideration application generally, the Board found at paragraph 7:
[7]

[12]

On August 8, 2008 the thorough materials filed in respect of this
reconsideration application were reviewed by a panel of the Board
(Kanee, Basken, Bokenfohr) and this panel has concluded the
reconsideration application should be summarily dismissed.
Specifically, we find that the arguments raised in the
reconsideration application (with the exception of the Charter
argument) were fully canvassed by the Hearing Panel and no
substantial error of fact or law appears in its decision. We find that
the Charter argument should not be considered at this late stage of
the proceedings.

Specifically with respect to the right to legal representation the Board said at paragraph

8:
[8]

[13]

The Complainant is correct that Section 26(c) mandates that trade
union members facing disciplinary charges be afforded the right to
be represented by counsel. However we find no error in law in the
Hearing Panel's conclusion that a member must request and be
denied that right before a violation of Section 26(c) is made out. In
this case, the evidence before the Hearing Panel was the
Complainant did not make the request and that had he, the request
would have been granted.

The reconsideration panel dealt with the section 151 (i)(ii) arguments as follows:
[12]

The Hearing Panel fully addressed the
Complainant's argument that Section 151 (i)(ii)
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required the Union to make available employment
comparable to hIs superintendent position and the
Hearing Panel rejected the argument. We find no
serious error in its conclusion that a union's
obligation is to provide stable alternate employment
within the scope of the union's work.

The application for the Judicial Review
[14] Applications for judicial review were issued with respect to both of the Board's
decisions. However, the Board's powers to reconsider are broad and the Board did so at the
urging of Mr. Armstrong. Accordingly, the review is with respect to the reconsideration
decision, although to the extent that the Board's reconsideration adopted findings of fact or legal
conclusions from the original Hearing Panel, it is entirely appropriate for me to refer not only to
the reconsideration decision but the original decision upon which it relies.

Mr. Armstrong's position
[15]

1.

Mr. Armstrong argues that the Board erroneously concluded that
the union was not in breach of section 26 which prohibited the
union's disciplinary action against Mr. Armstrong unless he had
been "afforded a full and fair hearing, including the right to be
represented by counsel"

2.

Mr. Armstrong argues that the Board erred in concluding that the
union had not breached sections l5l(f), and l5l(i).

3.

Mr. Armstrong argues that he did not get a full and fair hearing
because the union exceeded its own constitution in as much as it
did not launch the proceedings within 60 days of the offence.

The position of the Union and the Board
[16] The Union's position is that with respect to all three issues, the Board made either a
correct or a reasonable decision and that I should not, accordingly, interfere by way ofjudicial
review.
[17] The Board restricted its submissions to the standard of review which everyone agrees is
as set out by the Supreme Court of Canada in its decision in Dunsmuir v. New Brunswick, [2008]
S.C.J. 9 as amplified by subsequent relevant authorities. The Board pointed to a long-standing
tradition whereby courts have granted considerable deference to the Labour Relations Board in
this province in matters involving the interpretation of its home statute. It is the Board's position
that Dunsmuir, does not invite a more intrusive regime.
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Standard of Review
[18] Dunsmuir v. New Brunswick (supra) tells us that there are two standards ofjudicial
review; correctness and reasonableness. The choice of standard is in part informed by the nature
of the issue. As the Supreme Court said in Dunsmuir at para. 60:
...Courts must also continue to substitute their own view of the
correct answer where the question at issue is one of general law
''that is both of central importance to the legal system as a whole
and outside the Adjudicator's specialized area of expertise"
(l'oronto City) v. C. UP.E., at para. 62, per LeBel J.) Because of
their impact on the administration ofjustice as a whole, such
questions require uniform and consistent answers.
And further at para. 69:
Procedural fairness is a cornerstone of modem Canadian
administrative law.
[19] In my view, the question of whether or not the Union in this case complied with section
26 of the Code and afforded Mr. Armstrong a full and fair hearing, including the right to be
represented by counsel, is a question of central importance to our legal system. Not only is
procedural fairness a "cornerstone" of administrative law it is not an area where the courts
should show deference to the Board. Accordingly, the standard of correctness applies.
[20] As for the question of how section 151 should be interpreted, I am of the view that the
appropriate standard is one of reasonableness. The cases have consistently shown deference to
the decisions of labour relations boards. Moreover, the Legislature in section 12(4) has conferred
on the Board exclusive jurisdiction to determine all questions of fact or law and, subject to
section 19(2) which outlines the availability ofjudicial review, the decisions of the Board are
fmal and conclusive for all purposes.
[21] On the issue of the constitutional time limit for bringing charges, I find that the standard
of reasonableness applies.

Was Mr. Armstrong afforded his right to counsel under section 261
[22] No. The union constitution provides that members subject to disciplinary proceedings
may have representation but only by a member of the union. Non-members are not entitled to
attend the hearing. Not only is this part of the constitution, this procedure was specified in
correspondence to Mr. Armstrong from the union prior to the hearing. The evidence was that Mr.
Armstrong did not participate in the process partly because he felt that it would be a "kangaroo
court". It must be remembered that Mr. Armstrong had received correspondence from the union
in January that members who took jobs with non-union companies would be prosecuted without
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exception. Moreover, he could not have had any understanding other than that he would not be
entitled to a lawyer of his choice.
[23] If counsel is restricted to another member of the union, this does not constitute legal
representation. In my view, the word "counsel" in section 26 means legal counsel. It is also my
view that Mr. Armstrong's right to legal counsel included his lawyer of choice subject to
reasonable and practical limits. The fact that Mr. Armstrong did not seek legal advice until after
the hearing in which he did not participate is neither here nor there. He had been told that he was
not entitled to legal representation. The fact that he could have insisted on his right to be
represented by counsel is of no effect because, as the Board acknowledged, Mr. Armstrong
would have had no way of knowing his request would have been honoured. In the result, the
Board's conclusion cannot be sustained because it completely fails to give effect to the obvious
purpose behind section 26(c). By any standard, Mr. Armstrong was not afforded legal
representation. Even if the standard of review was one of reasonableness I could not have
sustained the Board's conclusion on this point. It is not within a range of possible, acceptable
outcomes which are defensible upon the facts of this case and in this important area oflaw. (see
Dunsmuir v. New Brunswick (supra) at para. 47).

The Board's Decision re: section 151
[24]
As I have said the standard of review here is one of reasonableness. Recently in Canada
(Citizenship and Immigration) v. Khosa, 2009 SCC 12, the majority of the Supreme Court said at
paragraph 59:
Reasonableness is a single standard that takes its colour from the
context. One of the objectives of Dunsmuir was to liberate judicial
review courts from what came to be seen as undue complexity and
formalism. Where the reasonableness standard applies, it requires
deference. Reviewing courts cannot substitute their own
appreciation of the appropriate solution, but must rather determine
if the outcome falls within "a range of possible, acceptable
outcomes which are defensible in respect of the facts and law"
(Dunsmuir, at para 47). There might be more than one reasonable
outcome. However, as long as the process and the outcome fit
comfortably with the principles ofjustification, transparency and
intelligibility, it is not open to a reviewing court to substitute its
own view of a preferable outcome.
While this quote is taken from the decision of the majority, I do not read the other judgments as
disagreeing with it.
[25] The case law is also clear that in assessing whether or not the Board's decision is
reasonable, I am entitled to assess whether or not the Board employed "the standard analytical
approach that requires a broad, expansive and purposive interpretation" of the Code.
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(International Assn. ofMachinists and Aerospace Workers, Local Lodge et al. 99 v. Finning
International Inc., [2008] 1 W.W.R. 305 (ABCA) at para 71).
[26] The Code represents the will of the Alberta Legislature and its rules represent the
appropriate balancing of interests according to the Legislature. For example, while the Code
supports free collective bargaining it also balances the rights of the collective against the rights
of the individual. Moreover, while section 25(2) provides that a trade union and its acts are not
unlawful by reason only that they may be in restraint of trade, this is not to be taken as an
indication that the Legislature does not recognize the value of competition and free trade. Quite
the opposite. It simply recognizes that while this is an important value, some restraint of trade is
justified by the benefits of collective bargaining provided that the process is in accordance with
the Code.
[27] It is important to remember that as it relates to a trade union, the Code is largely
concerned with that union's involvement on behalf of union employees and their relationship
with employers. The union pointed out to the Board that Mr. Annstrong was not, at the relevant
time, an employee because he performed "managerial functions". The Hearing committee in the
original decision with which the Board upon reconsideration agreed rejected the union's
proposition saying that:
The term employee in hiring hall situations must be given wide and liberal
interpretation when extending rights to that person.
That may be so but the exclusion of management employees in the Code is significant in
analysing the scope of s. 151. The issue is whether or not a member or person's right to pursue a
particular activity could be restrained by union activity or disciplinary proceedings. The issue is
whether or not union actions are in contravention of section 151. The Board was obligated to
consider a purposive interpretation of the Legislative provisions.
[28] The Hearing Panel, in the original decision, made an attempt to deal with the issue. It
said at paragraph 33:
While banning work for non-union contractors at initial blush appears to be a
restraint of trade, the fact is that is precisely what a union is supposed to do. It
wants to ban non-union work and compel its members to fulfill its obligations to
supply unionized workers to unionized employers. Here we have a member
lending his expertise to achieve success for a non-union contractor or contractor
who purposely does not employ boilermakers to ensure he is not obligated to hire
unionized employees.
[29] That paragraph begs the following questions. Under the legislation can the union take
disciplinary proceedings against its members under any circumstances where a member takes a
job outside the collective agreement? If not, what are the limits?
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[30] The answer to the first question is no. For example in Blair (RE) [1986] Alta. L.R.B.R.
353 (QL) the Alberta Labour Relations Board considered the forerunner of what is now section
151 (i). That section prohibited a trade union from taking disciplinary action against a person:
For engaging in employment with an employer who is not a party to a collective
agreement with a trade union if the trade union fails to make employment
available to that person with an employer who is a party to a collective agreement
with the trade union...
[31] In that case the union had offered employment to the journeyman complainant at an
apprentice level. In the course of concluding that this did not entitle the union to sanction Mr.
Blair, the Board said:
We agree with the Union's counsel that the offered work need not
necessarily be at the same wage rate as a complainant was
previously paid, provided that a lower wage rate is not being
imposed in a discriminatory manner or as part of a disciplinary
action or penalty. Counsel also suggested that the offered work
need not necessarily be in any particular classification but that
assertion is difficult to accept as an unqualified proposition. If it is
only a restatement of the proposition that the wage rate need not be
the same then it is acceptable but if it goes beyond that end and
extends to classifications based on earned qualifications, especially
those qualifications which are bestowed or sanctioned by
government, then it becomes a proposition which must be qualified
by particular fact situations.
Since that decision, the Legislature has amended the section and inserted the words "reasonable
alternate" in front of the word "employment". Blair involved a member accepting non-union
work which would otherwise come within the scope of his union's collective agreement. In that
context the decision of the Labour Relations Board makes sense. In this case, however, we have
an employee exercising managerial functions for a union employer accepting another managerial
position with a non-union employer.
[32] The exclusion of management types from the definition of employee is quite deliberate.
As the authors of Labour Law in Canada (fifth edition) state at paragraph 485:
Persons employed to exercise managerial functions are not included within the
concept of employee as it is defmed by collective bargaining Legislation,
effectively preventing managers from bargaining collectively on their own behalf
even though under the general law they would be considered as employees. The
rationale for excluding them from the benefits of collective bargaining
Legislation is that the scheme of collective bargaining requires an arm's length
relationship between an employer represented by management and those
employees represented by trade unions. Their exclusion from collective
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bargaining serves to keep management and labour insulated from one another,
protecting the union from management domination and, on the other side,
ensuring that the management presence is not weakened.
[33] According to the correspondence contained within the return filed on behalf of the Board,
Mr. Armstrong, in addition to being a union member, also had his own rig welding business to
the knowledge of the union. Moreover, he worked on the management side with a union
employer with the blessing of the union. This was prior to his taking the management job of
superintendent which gave rise to these proceedings. The Act permits trade unions to regulate
the activities of employees governed by a collective agreement. As long as the union's members
are working within the scope of a collective agreement, it is entirely consistent with the Code for
a union to restrain the ability of its members to seek similar employment with an employer who
is not bound by the collective agreement. That is quite different, however, from disciplining a
"management" employee whose job, by definition, is outside of the scope of a collective
agreement.
[34] It is my view that section 151 does not permit a trade union to discipline a member for
engaging in employment other than as an "employee" within the meaning of section 1.
Accepting employment performing "managerial functions" is by definition outside the scope of
the union's collective agreement. By inserting the words "reasonable alternate", the Legislature
must have intended there to be a comparable relationship between the non-union job the person
engages in and the union job available.

In my view, if the non-union job is not comparable to the jobs available under the collective
agreement (i.e. outside its scope), the union is unable to provide reasonable alternate
employment.
[35] It may well be that the union is entitled to word its constitution in such a way that
members who work both sides of the street cannot remain members while they are working with
management. That is not the issue before me. The issue is whether or not the union can
discipline its members for accepting management type positions. In my view, the only
reasonable answer to this question is no.
[36] It is unnecessary to consider whether or not the union was in breach of section 151 (f) and
it is unnecessary to consider if the union was in breach of its own constitution by not laying
charges within 60 days of the offence.
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[37] In the result, the application for judicial review is granted and I invite counsel to propose
an appropriate form of order. I also invite counsel to speak to costs.
Heard on the 30th day of April, 2009.
Dated at the City of Calgary, Alberta this 6th day of August, 2009.

A)~
A.D. Macleod
J.C.Q.B.A.
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